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52.222-38 Compliance with Veterans’
Employment Reporting Require-
ments.

As prescribed in 22.1310(c), insert the
following provision:

COMPLIANCE WITH VETERANS’ EMPLOYMENT
REPORTING REQUIREMENTS (SEP 2010)

By submission of its offer, the offeror rep-
resents that, if it is subject to the reporting
requirements of 38 U.S.C. 4212(d) (i.e., if it
has any contract containing Federal Acquisi-
tion Regulation clause 52.222-37, Employ-
ment Reports on Veterans), it has submitted
the most recent VETS-100A Report required
by that clause.

(End of provision)

[66 FR 53491, Oct. 22, 2001, as amended at 75
FR 60254, Sept. 29, 2010]

52.222-39 [Reserved]

52.222-40 Notification of Employee
Rights Under the National Labor
Relations Act.

As prescribed in 22.1605, insert the
following clause:

NOTIFICATION OF EMPLOYEE RIGHTS UNDER
THE NATIONAL LABOR RELATIONS AcT (DEC
2010)

(a) During the term of this contract, the
Contractor shall post an employee notice, of
such size and in such form, and containing
such content as prescribed by the Secretary
of Labor, in conspicuous places in and about
its plants and offices where employees cov-
ered by the National Labor Relations Act en-
gage in activities relating to the perform-
ance of the contract, including all places
where notices to employees are customarily
posted both physically and electronically, in
the languages employees speak, in accord-
ance with 29 CFR 471.2(d) and (f).

(1) Physical posting of the employee notice
shall be in conspicuous places in and about
the Contractor’s plants and offices so that
the notice is prominent and readily seen by
employees who are covered by the National
Labor Relations Act and engage in activities
related to the performance of the contract.

(2) If the Contractor customarily posts no-
tices to employees electronically, then the
Contractor shall also post the required no-
tice electronically by displaying promi-
nently, on any Web site that is maintained
by the Contractor and is customarily used
for notices to employees about terms and
conditions of employment, a link to the De-
partment of Labor’s Web site that contains
the full text of the poster. The link to the
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Department’s Web site, as referenced in
(b)(3) of this section, must read, ‘‘Important
Notice about Employee Rights to Organize
and Bargain Collectively with Their Employ-
ers.”

(b) This required employee notice, printed
by the Department of Labor, may be—

(1) Obtained from the Division of Interpre-
tations and Standards, Office of Labor-Man-
agement Standards, U.S. Department of
Labor, 200 Constitution Avenue, NW., Room
N-5609, Washington, DC 20210, (202) 693-0123,
or from any field office of the Office of
Labor-Management Standards or Office of
Federal Contract Compliance Programs;

(2) Provided by the Federal contracting
agency if requested;

(3) Downloaded from the Office of Labor-
Management Standards Web site at htip:/
www.dol.gov/olms/regs/compliance/EO13496.htm;
or

(4) Reproduced and used as exact duplicate
copies of the Department of Labor’s official
poster.

(c) The required text of the employee no-
tice referred to in this clause is located at
Appendix A, Subpart A, 29 CFR Part 471.

(d) The Contractor shall comply with all
provisions of the employee notice and re-
lated rules, regulations, and orders of the
Secretary of Labor.

(e) In the event that the Contractor does
not comply with the requirements set forth
in paragraphs (a) through (d) of this clause,
this contract may be terminated or sus-
pended in whole or in part, and the Con-
tractor may be suspended or debarred in ac-
cordance with 29 CFR 471.14 and subpart 9.4.
Such other sanctions or remedies may be im-
posed as are provided by 29 CFR part 471,
which implements Executive Order 13496 or
as otherwise provided by law.

(f) Subcontracts. (1) The Contractor shall in-
clude the substance of this clause, including
this paragraph (f), in every subcontract that
exceeds $10,000 and will be performed wholly
or partially in the United States, unless ex-
empted by the rules, regulations, or orders of
the Secretary of Labor issued pursuant to
section 3 of Executive Order 13496 of January
30, 2009, so that such provisions will be bind-
ing upon each subcontractor.

(2) The Contractor shall not procure sup-
plies or services in a way designed to avoid
the applicability of Executive Order 13496 or
this clause.

(3) The Contractor shall take such action
with respect to any such subcontract as may
be directed by the Secretary of Labor as a
means of enforcing such provisions, includ-
ing the imposition of sanctions for non-
compliance.

(4) However, if the Contractor becomes in-
volved in litigation with a subcontractor, or
is threatened with such involvement, as a re-
sult of such direction, the Contractor may
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request the United States, through the Sec-
retary of Labor, to enter into such litigation
to protect the interests of the United States.

(End of clause)

[75 FR 77726, Dec. 13, 2010]

52.222-41 Service Contract Act of 1965.

As prescribed in 22.1006(a), insert the
following clause:

SERVICE CONTRACT ACT OF 1965 (NOV 2007)

(a) Definitions. As used in this clause—

Act means the Service Contract Act of 1965
(41 U.S.C. 351, et seq.)

Contractor when this clause is used in any
subcontract, shall be deemed to refer to the
subcontractor, except in the term ‘‘Govern-
ment Prime Contractor.”

Service employee means any person engaged
in the performance of this contract other
than any person employed in a bona fide ex-
ecutive, administrative, or professional ca-
pacity, as these terms are defined in part 541
of title 29, Code of Federal Regulations, as
revised. It includes all such persons regard-
less of any contractual relationship that
may be alleged to exist between a Contractor
or subcontractor and such persons.

(b) Applicability. This contract is subject to
the following provisions and to all other ap-
plicable provisions of the Act and regula-
tions of the Secretary of Labor (29 CFR part
4). This clause does not apply to contracts or
subcontracts administratively exempted by
the Secretary of Labor or exempted by 41
U.S.C. 356, as interpreted in subpart C of 29
CFR part 4.

(c) Compensation. (1) Each service employee
employed in the performance of this con-
tract by the Contractor or any subcontractor
shall be paid not less than the minimum
monetary wages and shall be furnished fringe
benefits in accordance with the wages and
fringe benefits determined by the Secretary
of Labor, or authorized representative, as
specified in any wage determination at-
tached to this contract.

(2)(1) If a wage determination is attached
to this contract, the Contractor shall clas-
sify any class of service employee which is
not listed therein and which is to be em-
ployed under the contract (i.e., the work to
be performed is not performed by any classi-
fication listed in the wage determination) so
as to provide a reasonable relationship (i.e.,
appropriate level of skill comparison) be-
tween such unlisted classifications and the
classifications listed in the wage determina-
tion. Such conformed class of employees
shall be paid the monetary wages and fur-
nished the fringe benefits as are determined
pursuant to the procedures in this paragraph
(c).

52.222-41

(ii) This conforming procedure shall be ini-
tiated by the Contractor prior to the per-
formance of contract work by the unlisted
class of employee. The Contractor shall sub-
mit Standard Form (SF) 1444, Request for
Authorization of Additional Classification
and Rate, to the Contracting Officer no later
than 30 days after the unlisted class of em-
ployee performs any contract work. The Con-
tracting Officer shall review the proposed
classification and rate and promptly submit
the completed SF 1444 (which must include
information regarding the agreement or dis-
agreement of the employees’ authorized rep-
resentatives or the employees themselves to-
gether with the agency recommendation),
and all pertinent information to the Wage
and Hour Division, Employment Standards
Administration U.S. Department of Labor.
The Wage and Hour Division will approve,
modify, or disapprove the action or render a
final determination in the event of disagree-
ment within 30 days of receipt or will notify
the Contracting Officer within 30 days of re-
ceipt that additional time is necessary.

(iii) The final determination of the con-
formance action by the Wage and Hour Divi-
sion shall be transmitted to the Contracting
Officer who shall promptly notify the Con-
tractor of the action taken. Each affected
employee shall be furnished by the Con-
tractor with a written copy of such deter-
mination or it shall be posted as a part of
the wage determination.

(iv)(A) The process of establishing wage
and fringe benefit rates that bear a reason-
able relationship to those listed in a wage
determination cannot be reduced to any sin-
gle formula. The approach used may vary
from wage determination to wage determina-
tion depending on the circumstances. Stand-
ard wage and salary administration practices
which rank various job classifications by pay
grade pursuant to point schemes or other job
factors may, for example, be relied upon.
Guidance may also be obtained from the way
different jobs are rated under Federal pay
systems (Federal Wage Board Pay System
and the General Schedule) or from other
wage determinations issued in the same lo-
cality. Basic to the establishment of any
conformable wage rate(s) is the concept that
a pay relationship should be maintained be-
tween job classifications based on the skill
required and the duties performed.

(B) In the case of a contract modification,
an exercise of an option, or extension of an
existing contract, or in any other case where
a Contractor succeeds a contract under
which the classification in question was pre-
viously conformed pursuant to paragraph (c)
of this clause, a new conformed wage rate
and fringe benefits may be assigned to the
conformed classification by indexing (i.e.,
adjusting) the previous conformed rate and
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